Appendix 23-1:
FOIL Requests and NYSDOH Correspondence



A N TRC 215 Greenfield Pkwy. T 315.6711600
‘, Suite 102 TRCcompanies.com
Liverpool, NY 13088

December 17, 2020
Sent via email to: cchealth@cayugacounty.us

Cayuga County Health Department

Attn: Kathleen Cuddy, MPH, Public Health Director
8 Dill Street

Auburn, NY 13021

Subject: Case 20-F-0043
Garnet Energy Center, LLC
Garnet Energy Center Project
Town of Conquest, Cayuga County, New York
Information Request

Dear Ms. Cuddy,

Garnet Energy Center, LLC is proposing the development of a solar energy center with an energy storage system
in the Town of Conquest in Cayuga County, New York. Garnet Energy Center, LLC plans to submit an application
to the NYS Board on Electric Generation Siting and the Environment in pursuit of a Certificate of Environmental
Compatibility and Public Need to construct the Garnet Energy Center (the Project) under Article 10 of the Public
Service Law (PSL).

Proposed is the construction of a 200-megawatt (MW) solar photovoltaic electric generating facility and a 20
MW/four-hour energy storage system on land leased or purchased from owners of private property. The Project
location is illustrated on the attached map (Figure 1). Proposed Project Components will include commercial-scale
solar arrays, energy storage infrastructure, inverters, access roads, fencing, buried (and possibly overhead) electric
collection lines, laydown/staging areas, a collection substation, and electrical interconnection facilities. The Project
is scheduled to begin construction in late 2022. Additional information about the Project can be found on the Project
website at www.garnetenergycenter.com.

TRC, on behalf of Garnet Energy Center, LLC, is requesting groundwater well information for the area outlined in
the enclosed shapefiles. More specifically, we request the location, construction logs, depths, and descriptions of
encountered bedrock for groundwater wells within the indicated areas in Cayuga County, New York for which the
Department has record information.

The enclosed shapefile package has been provided to assist in your review of the Project Study Area and outline
the area requested for groundwater well information. Please note, this information request is being made in order
to help prepare the Article 10 Application.

If you have any questions regarding the Project or the request herein, please contact me at TRC by calling (315)
715-1642 or via email at HEffler@trccompanies.com.

Sincerely,

A -

Hayley Effler
Environmental Permitting Project Manager

cc: Kris Scornavacca, NextEra Energy Resources, LLC
Bill Boer, NextEra Energy Resources, LLC

Attachments: Figure 1: Site Location Map
Project Study Area Shapefiles
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From: Effler, Hayley

To: Paetow, Olivia

Subject: FW: [EXTERNAL] Information Request -- Garnet Energy Center
Date: Friday, April 30, 2021 3:16:32 PM

Attachments: image002.png

Hayley Effler (she/her)
Environmental Permitting Project Manager
215 Greenfield Parkway, Suite 102, Liverpool, NY 13088
C 315.715.1642
LinkedIn | Twitter | Blog | TRCcompanies.com

From: Richard Graham <rgraham@cayugacounty.us>

Sent: Friday, April 30, 2021 3:14 PM

To: Effler, Hayley <HEffler@trccompanies.com>

Cc: Eileen O'Connor <eoconnor@cayugacounty.us>; Lacey Bailey <lbailey@cayugacounty.us>
Subject: [EXTERNAL] Information Request -- Garnet Energy Center

This is an EXTERNAL email. Do not click links or open attachments unless you validate

the sender and know the content is safe.

Dear Ms. Effler,

Please let this serve as Cayuga County’s response to your FOIL request for information pertaining to
public water supplies near the Garnet Energy project. Your request in its current form is denied,
although we are amenable to try to work out an accommodation. Public Officer’s Law 87(2)(f)
provides that a FOIL request may be denied if the disclosure of a public record would endanger the
life or safety of any person. The County Public Health Department, consistent with advice they have
received from the State, considers the release of the location of public water supplies to pose a
security risk to the residents who rely on those sources. For that reason, the County is not willing to
provide a wholesale release of the water source locations.

Nevertheless, is it possible for you to narrow the request so that it is easier for us to pinpoint specific
locations that must be avoided? In other words, if you have a draft survey showing the proposed
location of your underground cables, Public Health officials could compare that to the information
they have available and determine whether your proposed location would interfere with a given
water source, and be able to specify the location(s) where the cables should be re-located. |
understand that what | am proposing is not the usual method engineers use to design a cable
system, but it is a method whereby we can protect the information and data we consider
confidential while also assisting you in the placement of utility lines.

Feel free to give me a call at your convenience to discuss further.

Thank you.

Sincerely,

Rich

Richard J. Graham, Esq.

Chief Assistant County Attorney

Cayuga County

160 Genesee Street

Auburn, NY 13201

Office: 315-253-1097

Cell: 315-486-4600
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CONFIDENTIALITY NOTICES:

PLEASE TAKE NOTICE: This message is being sent by or on behalf of a lawyer; it is intended for
the exclusive use of its intended recipient(s) and may contain information that is privileged or
confidential or otherwise legally exempt from disclosure. If you are not the intended recipient or an
employee or agent responsible for delivering this message to the intended recipient, you are not
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have
received this message in error, please notify us immediately by telephone, discard any paper copies
and delete all electronic files of the message. If you are not sure as to whether you are the intended
recipient, please respond to: CAYUGA COUNTY ATTORNEY, 160 GENESEE STREET,
AUBURN, NEW YORK 13021 315.253.1274.

PLEASE TAKE FURTHER NOTICE: If this message is being sent to an employee of the County
of Cayuga please be further advised that this message is CONFIDENTIAL ATTORNEY WORK
PRODUCT and may not be released or forwarded to others, under NYS Freedom of Information
Law, or otherwise, without the express authority of the Cayuga County Attorney and/or a valid
subpoena, court order or other operation of law.

PLEASE TAKE FURTHER NOTICE that unauthorized disclosure or redisclosure of this
message, or the information contained therein, may subject you to civil and/or criminal penalties
under Local, State or Federal Law and/or disciplinary action under the County Policy Manual.

This communication, together with any attachments hereto or links contained herein, is for the sole

use of the intended recipient(s) and may contain information that is confidential, privileged, or
legally protected, and as such is not a public document. If you are not the intended recipient, you
are hereby notified that any review, disclosure, copying, dissemination, distribution or use of this
communication is STRICTLY PROHIBITED. If you have received this communication in error, please
notify the sender immediately by return e-mail message and delete the original and all copies of the
communication, along with any attachments hereto or links herein, from your system.



From: Effler, Hayley

To: doh.sm.BOB-FOIL

Cc: Boer, William; Scornavacca, Kris

Subject: Information Request -- Garnet Energy Center

Date: Thursday, December 17, 2020 1:42:16 PM

Attachments: DOH WSP Confidentiality Agreement Garnet 12-17-2020.docx

Garnet StudvArea 20201201.zip
Fial Garnet Site Location Map 2020-12-01.pdf
imaae003.png

To whom it may concern,
Garnet Energy Center, LLC is proposing the development of a solar energy center in the Town of
Conquest, Cayuga County, New York. Garnet Energy Center, LLC plans to submit an application to the
NYS Board on Electric Generation Siting and the Environment in pursuit of a Certificate of Environmental
Compatibility and Public Need to construct the Garnet Energy Center (the Project) under Article 10 of the
Public Service Law (PSL).
The Project will consist of a 200-megawatt (MW) solar photovoltaic electric generating facility and a 20
MW/four-hour energy storage system on land leased or purchased from owners of private property. The
Project location is illustrated on the attached map (Figure 1). Proposed components will include
commercial-scale solar arrays, energy storage infrastructure, inverters, access roads, fencing, buried
(and possibly overhead) electric collection lines, laydown/staging areas, a collection substation, and
electrical interconnection facilities. The Project is scheduled for construction in late 2022. Additional
information about the Project can be found on the Project website at www.garnetenergycenter.com.
As part of the State’s application review process, Garnet Energy Center, LLC is required to consult with
the NYSDOH to identify wells within the Project Study Area. TRC, on behalf of Garnet Energy Center,
LLC, is requesting groundwater well information for the area outlined in the enclosed shapefiles. More
specifically, we request the location, construction logs, depths, and descriptions of encountered bedrock
for groundwater wells within the indicated areas in Cayuga County, New York for which the Department
has record information. TRC respectfully submits this Freedom of Information Request to obtain this
information. Please find attached a signed Confidentiality and Data Use Agreement for the Garnet Energy
Center.
Thank you for your attention.
Hayley Effler
Environmental Permitting Project Manager
215 Greenfield Parkway, Suite 102, Liverpool, NY 13088
C 315.715.1642

LinkedIn | Twitter | Blog | TRCcompanies.com
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CONFIDENTIALITY AND DATA USE AGREEMENT

[bookmark: _GoBack]This Confidentiality and Data Use Agreement (“Agreement”) made as of the 17th day of December, 2020 (“Effective Date”) between TRC Environmental Corporation (“Recipient”) and the New York State Department of Health (“DOH”) (collectively, “the Parties”).

WHEREAS, the Recipient is TRC Environmental Corporation representing Garnet Energy Center who is seeking a Certificate of Environmental Compatibility and Public Need, pursuant to Article 10 of the Public Service Law, to build and operate a 200 MW solar powered electric generating project and 20 MW/four-hour electric power storage facility located in the Town of Conquest, Cayuga County, New York (“Facility”);

WHEREAS, pursuant to Section 1001.23 of Title 16 of the Codes, Rules and Regulations of the State of New York, an application for a Certificate of Environmental Compatibility and Public Need must include an analysis and evaluation of potential impacts from the construction and operation of the proposed facility on drinking water supplies, including public water supplies;

WHEREAS, assuring the delivery of safe drinking water is critical to the public health and well- being of all New York State residents;

WHEREAS, DOH regulates the operation, design and quality of all public water supplies in the State of New York, works with other local, state and federal entities to assure that water sources are adequately protected, and maintains records relating to public water supply systems and source water assessments throughout New York;

WHEREAS, secure public water supply systems are a prerequisite for ensuring safe drinking water and protecting public health, and as such all records and other information pertaining to the critical infrastructure of public water supply systems are exempt from disclosure pursuant to the New York State Freedom of Information Law, Public Officers Law Article 6; and

WHEREAS, DOH wishes to ensure that the Recipient is in possession of the necessary data and information to fully evaluate potential impacts on drinking water supplies from the construction and operation of the proposed Facility, and that the Recipient takes any and all appropriate preemptive actions to minimize such impacts in a timely manner to protect public health and the environment.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained in this Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree to the following:
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I. DURATION AND TERMINATION

A. Duration. Upon completion of associated certification requirements for the Facility, or one year from the date of this Agreement, whichever comes later, all Information conveyed by this Agreement shall be destroyed. The Parties may, upon mutual agreement in writing, extend this Agreement as necessary.

B. Termination for Cause. Breach of a material provision of this Agreement by the Recipient, or the employees or agents of the Recipient, shall be grounds for termination of this Agreement for cause by DOH. Upon becoming aware of such a breach of a material provision, DOH may:

1. Provide an opportunity for the Recipient to cure the breach or end the violation within thirty (30) days or such greater time period specified DOH, and terminate the Agreement if the Recipient does not cure the breach or end the violation within such time period; or

2. Immediately terminate the Agreement.

C. Termination without Cause. DOH may terminate this Agreement at any time by providing 15 days written notice to the Recipient.

D. Effect of Termination and Expiration.

1. The Recipient will not be entitled to any damages by reason of the termination of this Agreement.

2. Upon the expiration or termination of this Agreement for any reason, the confidentiality provisions set forth herein shall continue to apply to the Confidential Information, as defined in subsection A of Section II of this Agreement, shared with the Recipient pursuant to this Agreement. Except as provided in paragraph (3) of this subsection D, upon expiration or termination of this Agreement for any reason, the Recipient shall return or destroy the Confidential Information provided by DOH that the Recipient maintains in any form, and all copies of the Confidential Information in all its forms, and shall confirm in writing to DOH the return or destruction of all Confidential Information, and all copies thereof, within sixty (60) days of the expiration or termination of this Agreement. Notwithstanding the foregoing,

(i) the Recipient shall not be obligated to return or destroy any documents created by it that reflect or refer to Confidential Information, including any documents filed in connection with Recipient’s Article 10 Application as described in Section III(A) below; (ii) the Recipient may create and retain an



abstract describing the type of Confidential Information that it receives sufficient to document the nature and scope of the disclosure under this Agreement; and (iii) nothing set forth herein shall require the destruction of computer files stored as a result of automated back-up procedures. Any such computer files, documents or abstract so created will be subject to the other restrictions of this Agreement.

3. In the event that the Recipient retains the Confidential Information, and all copies of the Confidential Information, as permitted in clause (2)(i)-(iii) above, the Recipient shall provide to DOH notification thereof. Upon receipt by DOH of such notification, the Recipient shall extend the protections of this Agreement to such Confidential Information, for so long as the Recipient maintains such Confidential Information.

II. Confidential Information

A. Definition of Confidential Information. The term "Confidential Information"  shall mean all non-public data and written material, regardless of whether it is or is not marked as confidential, related to public water supply systems and infrastructure located within the Facility study area, as defined by section 1001.3 of title 16 of the New York Code, Rules and Regulations. “Confidential Information” shall include, but may not be limited to:

1. The name, type (community, transient non-community, or non-transient non- community) and population served for each public water supply system located or partially located within the Facility study area; and

2. The coordinates and type (well, spring, intake, or infiltration gallery) of all public water supply system infrastructure located or partially located within the Facility study area.

“Confidential Information” shall not include information that:

1. at the time of disclosure is, or thereafter becomes, generally available to and known by the public other than as a result of, directly or indirectly, any violation of this Agreement by the Recipient;



2. at the time of disclosure is, or thereafter becomes, available to the Recipient on a non-confidential basis from a third-party source, provided that such third party is not and was not prohibited from disclosing such Confidential Information to the Recipient by a contractual obligation to DOH;



3. was known by or in the possession of the Recipient or its representatives, as established by documentary evidence, before being disclosed by or on behalf of DOH under this Agreement; or

4. was or is independently developed by the Recipient, as established by documentary evidence, without reference to or use of, in whole or in part, any of DOH's Confidential Information.

B. Transmission. Upon the execution of this Agreement by the Parties, DOH shall promptly transmit Confidential Information to the Recipient in a format and manner to be determined by DOH and shall notify the subject public water systems of such transmittal.

Ownership. The Recipient hereby acknowledges that DOH retains sole ownership of the Confidential Information and all intellectual property rights therein. No license  or conveyance of any such rights in the Confidential Information is granted or implied under this Agreement. The Recipient shall not make, cause to be made, use or sell for any purpose, any product or other item using, incorporating or derived from the Confidential Information, other than for the purpose stated in Section III  for which the Confidential Information was provided under this Agreement.

III. Permitted Uses of Confidential Information

A. The Recipient agrees to use the Confidential Information provided under this Agreement solely for the purposes of:

1. Analyzing and evaluating potential impacts from the construction and operation of the proposed Facility, on drinking water supplies, including public water supplies; and

2. Designing and implementing a program to minimize any such impacts, consistent with the goal of protecting public health and the environment, and subject to the requirements of Article 10 of the New York Public Service Law.

B. The Recipient further agrees that any additional uses of the Confidential Information provided under this Agreement, including but not limited to use in litigation (except as may be related to the uses described herein), shall be strictly prohibited absent the written agreement of DOH.

C. DOH agrees that such Confidential Information may need to be included in briefs and other submissions to the New York State Board on Electric Generation Siting and   the Environment, and that the Recipient will seek a protective order when



submitting Confidential Information. Summaries of Confidential Information, without revealing the information specified in paragraph 2.A.1&2 above, are not considered Confidential Information. Recipient further agrees to consult with DOH prior to disclosure and to strictly limit such disclosures to the minimum Confidential Information necessary to accomplish the intended purpose of that disclosure.

However, DOH acknowledges that the Hearing Examiners will make any final confidentiality determinations and the Recipient will not be held liable for any disclosures made by or required to be made by the Public Service Commission or other state agency.

IV. Treatment of Confidential Information

A. Compliance with Applicable Privacy Laws, Rules, and Regulations. The Recipient shall abide by all federal and State laws, rules and regulations regarding confidentiality that are applicable to the records of DOH.

B. Restricted Access to Confidential Information.

1. Confidential Information may be disseminated by the Recipient to its affiliates and its and their employees and agents, (collectively, “Authorized Recipients”), solely to assist with the purposes described in Section III herein.

2. The Recipient will restrict access to Confidential Information to those Authorized Recipients of the Recipient whose duties and responsibilities cannot be accomplished without such access. The Recipient shall instruct such employees, outside counsel and agents to observe the terms of this Agreement and the Recipient shall be responsible for any breach of the terms of this Agreement by it, or its employees.

3. The Recipient shall not disclose any Confidential Information to any third party or to the public, except as may be otherwise required by law or pursuant to a protective order of the New York State Board on Electric Generation Siting and the Environment or a state or federal court or as may otherwise be required by law.

4. Recipient shall not include any Confidential Information unredacted in any public report or any other written or non-written material that is to be made available by Recipient to the public or any other third-party without prior written approval of DOH or under a protective order of the New York State Board on Electric Generation Siting and the Environment or a state or federal court.



5. The Recipient shall, within twenty-four (24) hours, advise (unless legally prohibited from doing so) DOH of any subpoena, investigative demand or any other legal process served upon it which requests or demands the  production of any Confidential Information, and shall allow DOH to present reasons to the Recipient and in any judicial proceeding as to how disclosure would not be appropriate pursuant to law.

6. Any disclosure of Confidential Information made pursuant to this Section IV(B) shall be made in consultation with DOH and shall be strictly limited to the minimum Confidential Information necessary to accomplish the intended purpose of that disclosure.

C. Safeguards to Protect Confidential Information.

1. The Recipient agrees that all Confidential Information shall be appropriately safeguarded. For the purpose of protecting Confidential Information received from DOH, the Recipient will use all reasonable efforts to protect the confidentiality thereof, including, without limitation, efforts commensurate with those it employs for the protection of its own confidential and proprietary information.

2. The Recipient agrees to provide upon request such information as DOH shall reasonably consider necessary to verify compliance with this Agreement.



D. Unauthorized Disclosure of Confidential Information.

1. In the event of an unauthorized disclosure or loss of Confidential Information by, the Recipient shall promptly notify DOH in writing. Such notice shall clearly describe the scope of Confidential Information affected by the unauthorized disclosure or loss, shall list all persons who may have gained access to the Confidential Information as a result of the unauthorized disclosure, and shall describe how the unauthorized disclosure or loss occurred. The Recipient shall provide DOH with any additional information that DOH reasonably requests relating to the unauthorized disclosure or loss.

2. DOH reserves any rights they may have under state or federal law to take any appropriate remedial action in the event of unauthorized disclosure or loss of Confidential Information.

3. Nothing in this Agreement shall be deemed to limit the remedies available to DOH at law or in equity for any unauthorized loss or disclosure of



Confidential Information, or for any other breach of this Agreement by the Recipient.

V. Merger Clause. This Agreement constitutes the entire understanding of the Parties and merges all prior discussions, agreements or understandings into it. No prior agreement, oral or otherwise, regarding the subject matter of this Agreement shall be deemed to exist or to bind any of the Parties.

VI. Modification. This Agreement may, from time to time, be modified only by a writing signed by authorized representatives of all the Parties hereto.

VII. Additional Provisions

A. Jurisdiction, Venue, and Applicable Law. This Agreement shall be governed, construed, applied and enforced in accordance with the laws of the State of New York (without regard to choice of law or conflict of laws principles).

B. No Data Warranties. Nothing contained herein shall constitute any representation, warranty, or guarantee to the Recipient with respect to the value or accuracy of the Confidential Information transmitted to the Recipient under this Agreement. DOH shall not be held liable for any errors or omissions in the Confidential Information transmitted to the Recipient under this Agreement and shall not be held liable in connection with the use of the Confidential Information by the Recipient.

C. Counterparts. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original. This Agreement may also be executed in counterpart facsimile or scanned signatures, each of which facsimile or scanned signature of a Party shall be deemed to be the original signature of such Party.

D. Interpretation. Any ambiguity in this Agreement shall be resolved in favor of a meaning that permits the Parties to maintain the confidentiality and security of the Confidential Information.

E. Severability. If any provision of this Agreement is found by a proper authority to be unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement unenforceable or invalid as a whole and, in such event, such provision shall be changed and interpreted so as to best accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law or applicable court decisions.

F. Survival.  Upon the expiration or earlier termination of this Agreement, the continued use of Confidential Information obtained pursuant to this Agreement shall



cease. All other provisions of this Agreement shall survive the termination of this Agreement for a period of three (3) years.

IN WITNESS WHEREOF, and intending to be legally bound, the Parties hereto have caused this Agreement to be executed by their duly authorized representatives as of the day and date herein subscribed.



		New York State Department of Health

		TRC Environmental Corporation



		By: Name: Title:

		

By:

Name:  Hayley Effler

Title: Environmental Permitting Project Manager
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From: Effler, Hayley

To: Sacks, William G (HEALTH)

Cc: Boer, William; Scornavacca, Kris

Subject: FW: Information Request -- Garnet Energy Center

Date: Friday, December 18, 2020 3:12:26 PM

Attachments: DOH WSP Confidentiality Agreement Garnet 12-17-2020.docx

Garnet StudvArea 20201201.zip

Fial Garnet Site Location Map 2020-12-01.pdf
imaae003.png

image002.png

Good afternoon, Mr. Sacks.
Please see attached and below regarding an information request for the Garnet Energy Center. Please let
me know if you have any questions.
Hayley
Hayley Effler
Environmental Permitting Project Manager
215 Greenfield Parkway, Suite 102, Liverpool, NY 13088
L] C 315.715.1642

LinkedIn | Twitter | Blog | TRCcompanies.com

From: Effler, Hayley

Sent: Thursday, December 17, 2020 1:41 PM

To: doh.sm.BOB-FOIL <foil@health.ny.gov>

Cc: Boer, William <William.Boer@nexteraenergy.com>; Scornavacca, Kris
<Kris.Scornavacca@nexteraenergy.com>

Subject: Information Request -- Garnet Energy Center
To whom it may concern,
Garnet Energy Center, LLC is proposing the development of a solar energy center in the Town of
Conquest, Cayuga County, New York. Garnet Energy Center, LLC plans to submit an application to the
NYS Board on Electric Generation Siting and the Environment in pursuit of a Certificate of Environmental
Compatibility and Public Need to construct the Garnet Energy Center (the Project) under Article 10 of the
Public Service Law (PSL).
The Project will consist of a 200-megawatt (MW) solar photovoltaic electric generating facility and a 20
MW/four-hour energy storage system on land leased or purchased from owners of private property. The
Project location is illustrated on the attached map (Figure 1). Proposed components will include
commercial-scale solar arrays, energy storage infrastructure, inverters, access roads, fencing, buried
(and possibly overhead) electric collection lines, laydown/staging areas, a collection substation, and
electrical interconnection facilities. The Project is scheduled for construction in late 2022. Additional
information about the Project can be found on the Project website at www.garnetenergycenter.com.
As part of the State’s application review process, Garnet Energy Center, LLC is required to consult with
the NYSDOH to identify wells within the Project Study Area. TRC, on behalf of Garnet Energy Center,
LLC, is requesting groundwater well information for the area outlined in the enclosed shapefiles. More
specifically, we request the location, construction logs, depths, and descriptions of encountered bedrock
for groundwater wells within the indicated areas in Cayuga County, New York for which the Department
has record information. TRC respectfully submits this Freedom of Information Request to obtain this
information. Please find attached a signed Confidentiality and Data Use Agreement for the Garnet Energy
Center.
Thank you for your attention.
Hayley Effler
Environmental Permitting Project Manager
215 Greenfield Parkway, Suite 102, Liverpool, NY 13088
L] C 315.715.1642

LinkedIn | Twitter | Blog | TRCcompanies.com


mailto:HEffler@trccompanies.com
mailto:William.Sacks@health.ny.gov
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user0a519858
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user19c51be6
http://www.linkedin.com/company/trc-companies-inc
http://twitter.com/TRC_Companies
http://www.trccompanies.com/insights/
http://www.trccompanies.com/
http://www.garnetenergycenter.com/
http://www.linkedin.com/company/trc-companies-inc
http://twitter.com/TRC_Companies
http://www.trccompanies.com/insights/
http://www.trccompanies.com/

CONFIDENTIALITY AND DATA USE AGREEMENT

[bookmark: _GoBack]This Confidentiality and Data Use Agreement (“Agreement”) made as of the 17th day of December, 2020 (“Effective Date”) between TRC Environmental Corporation (“Recipient”) and the New York State Department of Health (“DOH”) (collectively, “the Parties”).

WHEREAS, the Recipient is TRC Environmental Corporation representing Garnet Energy Center who is seeking a Certificate of Environmental Compatibility and Public Need, pursuant to Article 10 of the Public Service Law, to build and operate a 200 MW solar powered electric generating project and 20 MW/four-hour electric power storage facility located in the Town of Conquest, Cayuga County, New York (“Facility”);

WHEREAS, pursuant to Section 1001.23 of Title 16 of the Codes, Rules and Regulations of the State of New York, an application for a Certificate of Environmental Compatibility and Public Need must include an analysis and evaluation of potential impacts from the construction and operation of the proposed facility on drinking water supplies, including public water supplies;

WHEREAS, assuring the delivery of safe drinking water is critical to the public health and well- being of all New York State residents;

WHEREAS, DOH regulates the operation, design and quality of all public water supplies in the State of New York, works with other local, state and federal entities to assure that water sources are adequately protected, and maintains records relating to public water supply systems and source water assessments throughout New York;

WHEREAS, secure public water supply systems are a prerequisite for ensuring safe drinking water and protecting public health, and as such all records and other information pertaining to the critical infrastructure of public water supply systems are exempt from disclosure pursuant to the New York State Freedom of Information Law, Public Officers Law Article 6; and

WHEREAS, DOH wishes to ensure that the Recipient is in possession of the necessary data and information to fully evaluate potential impacts on drinking water supplies from the construction and operation of the proposed Facility, and that the Recipient takes any and all appropriate preemptive actions to minimize such impacts in a timely manner to protect public health and the environment.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained in this Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree to the following:



 (
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I. DURATION AND TERMINATION

A. Duration. Upon completion of associated certification requirements for the Facility, or one year from the date of this Agreement, whichever comes later, all Information conveyed by this Agreement shall be destroyed. The Parties may, upon mutual agreement in writing, extend this Agreement as necessary.

B. Termination for Cause. Breach of a material provision of this Agreement by the Recipient, or the employees or agents of the Recipient, shall be grounds for termination of this Agreement for cause by DOH. Upon becoming aware of such a breach of a material provision, DOH may:

1. Provide an opportunity for the Recipient to cure the breach or end the violation within thirty (30) days or such greater time period specified DOH, and terminate the Agreement if the Recipient does not cure the breach or end the violation within such time period; or

2. Immediately terminate the Agreement.

C. Termination without Cause. DOH may terminate this Agreement at any time by providing 15 days written notice to the Recipient.

D. Effect of Termination and Expiration.

1. The Recipient will not be entitled to any damages by reason of the termination of this Agreement.

2. Upon the expiration or termination of this Agreement for any reason, the confidentiality provisions set forth herein shall continue to apply to the Confidential Information, as defined in subsection A of Section II of this Agreement, shared with the Recipient pursuant to this Agreement. Except as provided in paragraph (3) of this subsection D, upon expiration or termination of this Agreement for any reason, the Recipient shall return or destroy the Confidential Information provided by DOH that the Recipient maintains in any form, and all copies of the Confidential Information in all its forms, and shall confirm in writing to DOH the return or destruction of all Confidential Information, and all copies thereof, within sixty (60) days of the expiration or termination of this Agreement. Notwithstanding the foregoing,

(i) the Recipient shall not be obligated to return or destroy any documents created by it that reflect or refer to Confidential Information, including any documents filed in connection with Recipient’s Article 10 Application as described in Section III(A) below; (ii) the Recipient may create and retain an



abstract describing the type of Confidential Information that it receives sufficient to document the nature and scope of the disclosure under this Agreement; and (iii) nothing set forth herein shall require the destruction of computer files stored as a result of automated back-up procedures. Any such computer files, documents or abstract so created will be subject to the other restrictions of this Agreement.

3. In the event that the Recipient retains the Confidential Information, and all copies of the Confidential Information, as permitted in clause (2)(i)-(iii) above, the Recipient shall provide to DOH notification thereof. Upon receipt by DOH of such notification, the Recipient shall extend the protections of this Agreement to such Confidential Information, for so long as the Recipient maintains such Confidential Information.

II. Confidential Information

A. Definition of Confidential Information. The term "Confidential Information"  shall mean all non-public data and written material, regardless of whether it is or is not marked as confidential, related to public water supply systems and infrastructure located within the Facility study area, as defined by section 1001.3 of title 16 of the New York Code, Rules and Regulations. “Confidential Information” shall include, but may not be limited to:

1. The name, type (community, transient non-community, or non-transient non- community) and population served for each public water supply system located or partially located within the Facility study area; and

2. The coordinates and type (well, spring, intake, or infiltration gallery) of all public water supply system infrastructure located or partially located within the Facility study area.

“Confidential Information” shall not include information that:

1. at the time of disclosure is, or thereafter becomes, generally available to and known by the public other than as a result of, directly or indirectly, any violation of this Agreement by the Recipient;



2. at the time of disclosure is, or thereafter becomes, available to the Recipient on a non-confidential basis from a third-party source, provided that such third party is not and was not prohibited from disclosing such Confidential Information to the Recipient by a contractual obligation to DOH;



3. was known by or in the possession of the Recipient or its representatives, as established by documentary evidence, before being disclosed by or on behalf of DOH under this Agreement; or

4. was or is independently developed by the Recipient, as established by documentary evidence, without reference to or use of, in whole or in part, any of DOH's Confidential Information.

B. Transmission. Upon the execution of this Agreement by the Parties, DOH shall promptly transmit Confidential Information to the Recipient in a format and manner to be determined by DOH and shall notify the subject public water systems of such transmittal.

Ownership. The Recipient hereby acknowledges that DOH retains sole ownership of the Confidential Information and all intellectual property rights therein. No license  or conveyance of any such rights in the Confidential Information is granted or implied under this Agreement. The Recipient shall not make, cause to be made, use or sell for any purpose, any product or other item using, incorporating or derived from the Confidential Information, other than for the purpose stated in Section III  for which the Confidential Information was provided under this Agreement.

III. Permitted Uses of Confidential Information

A. The Recipient agrees to use the Confidential Information provided under this Agreement solely for the purposes of:

1. Analyzing and evaluating potential impacts from the construction and operation of the proposed Facility, on drinking water supplies, including public water supplies; and

2. Designing and implementing a program to minimize any such impacts, consistent with the goal of protecting public health and the environment, and subject to the requirements of Article 10 of the New York Public Service Law.

B. The Recipient further agrees that any additional uses of the Confidential Information provided under this Agreement, including but not limited to use in litigation (except as may be related to the uses described herein), shall be strictly prohibited absent the written agreement of DOH.

C. DOH agrees that such Confidential Information may need to be included in briefs and other submissions to the New York State Board on Electric Generation Siting and   the Environment, and that the Recipient will seek a protective order when



submitting Confidential Information. Summaries of Confidential Information, without revealing the information specified in paragraph 2.A.1&2 above, are not considered Confidential Information. Recipient further agrees to consult with DOH prior to disclosure and to strictly limit such disclosures to the minimum Confidential Information necessary to accomplish the intended purpose of that disclosure.

However, DOH acknowledges that the Hearing Examiners will make any final confidentiality determinations and the Recipient will not be held liable for any disclosures made by or required to be made by the Public Service Commission or other state agency.

IV. Treatment of Confidential Information

A. Compliance with Applicable Privacy Laws, Rules, and Regulations. The Recipient shall abide by all federal and State laws, rules and regulations regarding confidentiality that are applicable to the records of DOH.

B. Restricted Access to Confidential Information.

1. Confidential Information may be disseminated by the Recipient to its affiliates and its and their employees and agents, (collectively, “Authorized Recipients”), solely to assist with the purposes described in Section III herein.

2. The Recipient will restrict access to Confidential Information to those Authorized Recipients of the Recipient whose duties and responsibilities cannot be accomplished without such access. The Recipient shall instruct such employees, outside counsel and agents to observe the terms of this Agreement and the Recipient shall be responsible for any breach of the terms of this Agreement by it, or its employees.

3. The Recipient shall not disclose any Confidential Information to any third party or to the public, except as may be otherwise required by law or pursuant to a protective order of the New York State Board on Electric Generation Siting and the Environment or a state or federal court or as may otherwise be required by law.

4. Recipient shall not include any Confidential Information unredacted in any public report or any other written or non-written material that is to be made available by Recipient to the public or any other third-party without prior written approval of DOH or under a protective order of the New York State Board on Electric Generation Siting and the Environment or a state or federal court.



5. The Recipient shall, within twenty-four (24) hours, advise (unless legally prohibited from doing so) DOH of any subpoena, investigative demand or any other legal process served upon it which requests or demands the  production of any Confidential Information, and shall allow DOH to present reasons to the Recipient and in any judicial proceeding as to how disclosure would not be appropriate pursuant to law.

6. Any disclosure of Confidential Information made pursuant to this Section IV(B) shall be made in consultation with DOH and shall be strictly limited to the minimum Confidential Information necessary to accomplish the intended purpose of that disclosure.

C. Safeguards to Protect Confidential Information.

1. The Recipient agrees that all Confidential Information shall be appropriately safeguarded. For the purpose of protecting Confidential Information received from DOH, the Recipient will use all reasonable efforts to protect the confidentiality thereof, including, without limitation, efforts commensurate with those it employs for the protection of its own confidential and proprietary information.

2. The Recipient agrees to provide upon request such information as DOH shall reasonably consider necessary to verify compliance with this Agreement.



D. Unauthorized Disclosure of Confidential Information.

1. In the event of an unauthorized disclosure or loss of Confidential Information by, the Recipient shall promptly notify DOH in writing. Such notice shall clearly describe the scope of Confidential Information affected by the unauthorized disclosure or loss, shall list all persons who may have gained access to the Confidential Information as a result of the unauthorized disclosure, and shall describe how the unauthorized disclosure or loss occurred. The Recipient shall provide DOH with any additional information that DOH reasonably requests relating to the unauthorized disclosure or loss.

2. DOH reserves any rights they may have under state or federal law to take any appropriate remedial action in the event of unauthorized disclosure or loss of Confidential Information.

3. Nothing in this Agreement shall be deemed to limit the remedies available to DOH at law or in equity for any unauthorized loss or disclosure of



Confidential Information, or for any other breach of this Agreement by the Recipient.

V. Merger Clause. This Agreement constitutes the entire understanding of the Parties and merges all prior discussions, agreements or understandings into it. No prior agreement, oral or otherwise, regarding the subject matter of this Agreement shall be deemed to exist or to bind any of the Parties.

VI. Modification. This Agreement may, from time to time, be modified only by a writing signed by authorized representatives of all the Parties hereto.

VII. Additional Provisions

A. Jurisdiction, Venue, and Applicable Law. This Agreement shall be governed, construed, applied and enforced in accordance with the laws of the State of New York (without regard to choice of law or conflict of laws principles).

B. No Data Warranties. Nothing contained herein shall constitute any representation, warranty, or guarantee to the Recipient with respect to the value or accuracy of the Confidential Information transmitted to the Recipient under this Agreement. DOH shall not be held liable for any errors or omissions in the Confidential Information transmitted to the Recipient under this Agreement and shall not be held liable in connection with the use of the Confidential Information by the Recipient.

C. Counterparts. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original. This Agreement may also be executed in counterpart facsimile or scanned signatures, each of which facsimile or scanned signature of a Party shall be deemed to be the original signature of such Party.

D. Interpretation. Any ambiguity in this Agreement shall be resolved in favor of a meaning that permits the Parties to maintain the confidentiality and security of the Confidential Information.

E. Severability. If any provision of this Agreement is found by a proper authority to be unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement unenforceable or invalid as a whole and, in such event, such provision shall be changed and interpreted so as to best accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law or applicable court decisions.

F. Survival.  Upon the expiration or earlier termination of this Agreement, the continued use of Confidential Information obtained pursuant to this Agreement shall



cease. All other provisions of this Agreement shall survive the termination of this Agreement for a period of three (3) years.

IN WITNESS WHEREOF, and intending to be legally bound, the Parties hereto have caused this Agreement to be executed by their duly authorized representatives as of the day and date herein subscribed.



		New York State Department of Health

		TRC Environmental Corporation



		By: Name: Title:

		

By:

Name:  Hayley Effler

Title: Environmental Permitting Project Manager
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From: doh.sm.BOB-FOIL

To: Effler, Hayley

Subject: [EXTERNAL] *20-12-365-RA0O*

Date: Friday, December 18, 2020 3:07:51 PM
Attachments: Acknowledgement Letter 20-12-365.pdf

This is an EXTERNAL email. Do not click links or open attachments unless you

validate the sender and know the content is safe.

Good afternoon —

Please see the attached correspondence regarding your Freedom of Information Law
(FOIL) request.

Thank you,

Records Access Office

New York State Department of Health
2364 Corning Tower

Albany, NY 12237

P (518) 474-8734 | F (518) 486-9144


mailto:foil@health.ny.gov
mailto:HEffler@trccompanies.com

STATE OF

NEW YORK Department
orrortunTY. | of Health

ANDREW M. CUOMO HOWARD A. ZUCKER, M.D., J.D. LISA J. PINO, M.A., J.D.
Governor Commissioner Executive Deputy Commissioner

December 18, 2020

Hayley Effler

TRC

215 Greenfield Parkway, Suite 102
Liverpool, NY 13088

FOIL #: 20-12-365
RE: Garnet Energy Center

Dear Ms. Effler:

This will acknowledge receipt of your request for records under the Freedom of
Information Law (FOIL), received by this office on December 17, 2020.

Your request has been forwarded to the appropriate Department program area(s) to
identify documents that are responsive to your request and which may be made available
pursuant to all applicable provisions of the Freedom of Information Law.

A determination as to whether your request is granted or denied will be reached in
approximately 20 business days or we will notify you in writing if the responsible program
area(s) should require additional time to locate, assemble, and review documents that may be
responsive to your request.

Please note that, pursuant to Article 6 of the Public Officers Law, a charge may be
applied to your request, including the actual cost of the medium used to respond to your
Freedom of Information Law request and/or other related costs. When responsive records have
been identified, you will be informed of any cost and how payment should be made.

Sincerely,

Rosemarie Hewig, Esq.
Records Access Officer

RH/sjp

Empire State Plaza, Corning Tower, Albany, NY 12237 | health.ny.gov
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From: Sacks, William G (HEALTH)

To: Effler, Hayley

Subject: Re: [EXTERNAL] Re: Information Request -- Garnet Energy Center
Date: Monday, January 4, 2021 9:41:57 AM

Attachments: image002.png

image003.png
image004.png
GarnetSolar RESULTS final.xlsx

This is an EXTERNAL email. Do not click links or open attachments unless you

validate the sender and know the content is safe.

Good Morning and Happy New Year,

The public water access data for Garnet Solar is attached. One facility was located within 1 mile of
the provided site boundary file.
Please feel free to let me know if there are any questions or concerns.

Regards,

William G. Sacks

Senior Attorney, Bureau of Program Counsel
Department of Health - Division of Legal Affairs
2468 Corning Tower, Albany NY 12237

NOTICE: The contents of this email are confidential and protected by attorney-client privilege, as attorney work-
product, or by other privileges or provisions of law.

From: Sacks, William G (HEALTH) <William.Sacks@health.ny.gov>

Sent: Monday, December 21, 2020 1:46 PM

To: Effler, Hayley <HEffler@trccompanies.com>

Subject: Re: [EXTERNAL] Re: Information Request -- Garnet Energy Center

Good call, converting to PDF did the trick.
I'll forward the site data to Water Supply Protection right away.

Thanks,
Will

William G. Sacks

Senior Attorney, Bureau of Program Counsel
Department of Health - Division of Legal Affairs
2468 Corning Tower, Albany NY 12237

NOTICE: The contents of this email are confidential and protected by attorney-client privilege, as attorney work-
product, or by other privileges or provisions of law.

From: Effler, Hayley <HEffler@trccompanies.com>
Sent: Monday, December 21, 2020 12:24 PM


mailto:William.Sacks@health.ny.gov
mailto:HEffler@trccompanies.com
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Sheet1

		Water System Name		Water System ID		Source Name		Principle County Served		Population Served		Water System Type		Distance (ft)		Latitude		Longitude

		CONQUEST MUNICIPAL CENTER		NY0530061		DRILLED WELL		CAYUGA		25		NC		2482		43.122876		-76.655137



		NC = Non-Community Water System

		**Distances are an estimate from the nearest boundary of the facility site provided by the applicant. 






To: Sacks, William G (HEALTH) <William.Sacks@health.ny.gov>
Subject: RE: [EXTERNAL] Re: Information Request -- Garnet Energy Center

ATTENTION: This email came from an external source. Do not open attachments or click on links from unknown

senders or unexpected emails.
Hi Will,
Apologies. Is it OK if | send it as a PDF to you instead to resolve this issue?

Hayley Effler
Environmental Permitting Project Manager

- 215 Greenfield Parkway, Suite 102, Liverpool, NY 13088
C 315.715.1642
LinkedIn | Twitter | Blog | TRCcompanies.com

From: Sacks, William G (HEALTH) <William.Sacks@health.ny.gov>

Sent: Monday, December 21, 2020 12:12 PM

To: Effler, Hayley <HEffler@trccompanies.com>

Cc: Boer, William <William.Boer@nexteraenergy.com>; Scornavacca, Kris
<Kris.Scornavacca@nexteraenergy.com>

Subject: [EXTERNAL] Re: Information Request -- Garnet Energy Center

This is an EXTERNAL email. Do not click links or open attachments unless you validate

the sender and know the content is safe.

Good Afternoon,

I'm sorry for the imposition, but whatever formatting changes you made to accommodate your e-
signature have changed the margins on the DOH side so that | can't reformat and sign without
obscuring your signature. Please redo/resend.

Will

William G. Sacks

Senior Attorney, Bureau of Program Counsel
Department of Health - Division of Legal Affairs
2468 Corning Tower, Albany NY 12237

NOTICE: The contents of this email are confidential and protected by attorney-client privilege, as attorney work-
product, or by other privileges or provisions of law.

From: Effler, Hayley <HEffler@trccompanies.com>
Sent: Friday, December 18, 2020 3:10 PM
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To: Sacks, William G (HEALTH) <William.Sacks@health.ny.gov>

Cc: Boer, William <William.Boer@nexteraenergy.com>; Scornavacca, Kris
<Kris.Scornavacca@nexteraenergy.com>

Subject: FW: Information Request -- Garnet Energy Center

ATTENTION: This email came from an external source. Do not open attachments or click on links from

unknown senders or unexpected emails.

Good afternoon, Mr. Sacks.

Please see attached and below regarding an information request for the Garnet Energy Center. Please let
me know if you have any questions.

Hayley

Hayley Effler
Environmental Permitting Project Manager

215 Greenfield Parkway, Suite 102, Liverpool, NY 13088
C 315.715.1642
LinkedIn | Twitter | Blog | TRCcompanies.com

From: Effler, Hayley

Sent: Thursday, December 17, 2020 1:41 PM

To: doh.sm.BOB-FOIL <foil@health.ny.gov>

Cc: Boer, William <William.Boer@nexteraenergy.com>; Scornavacca, Kris
<Kris.Scornavacca@nexteraenergy.com>

Subject: Information Request -- Garnet Energy Center

To whom it may concern,

Garnet Energy Center, LLC is proposing the development of a solar energy center in the Town of
Conquest, Cayuga County, New York. Garnet Energy Center, LLC plans to submit an application to the
NYS Board on Electric Generation Siting and the Environment in pursuit of a Certificate of Environmental
Compatibility and Public Need to construct the Garnet Energy Center (the Project) under Article 10 of the
Public Service Law (PSL).

The Project will consist of a 200-megawatt (MW) solar photovoltaic electric generating facility and a 20
MW/four-hour energy storage system on land leased or purchased from owners of private property. The
Project location is illustrated on the attached map (Figure 1). Proposed components will include
commercial-scale solar arrays, energy storage infrastructure, inverters, access roads, fencing, buried
(and possibly overhead) electric collection lines, laydown/staging areas, a collection substation, and
electrical interconnection facilities. The Project is scheduled for construction in late 2022. Additional
information about the Project can be found on the Project website at www.garnetenergycenter.com.

As part of the State’s application review process, Garnet Energy Center, LLC is required to consult with
the NYSDOH to identify wells within the Project Study Area. TRC, on behalf of Garnet Energy Center,
LLC, is requesting groundwater well information for the area outlined in the enclosed shapefiles. More
specifically, we request the location, construction logs, depths, and descriptions of encountered bedrock
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for groundwater wells within the indicated areas in Cayuga County, New York for which the Department
has record information. TRC respectfully submits this Freedom of Information Request to obtain this

information. Please find attached a signed Confidentiality and Data Use Agreement for the Garnet Energy
Center.

Thank you for your attention.

Hayley Effler
Environmental Permitting Project Manager

215 Greenfield Parkway, Suite 102, Liverpool, NY 13088
C 315.715.1642

LinkedIn | Twitter | Blog | TRCcompanies.com
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CONQUEST MUNICIPAL CENTER NY0530061 DRILLED WELL CAYUGA 25 NC 2482 43.122876 76.655137

NC = Non-Community Water System

**Distances are an estimate from the nearest boundary of the facility site provided by the applicant.
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March 2, 2021

Hayley Effler

TRC

215 Greenfield Parkway, Suite 102
Liverpool, NY 13088

FOIL #: 20-12-365
Dear Ms. Effler:
This letter responds to your Freedom of Information Law (FOIL) request of December
17, 2020, in which you requested environmental records pertaining to “[Garnet Energy Center]

in the Town of Conquest, Cayuga County, New York.”

Please be advised that after conducting a diligent search, no records responsive to your
request have been located.

The public water system within 1 mile of the project site is the Conquest Municipal
Center, (NY0530061). Any violation reports for the public water system can be found at the
following website:

http://www.health.ny.gov/environmental/water/drinking/violations/previous_compliance_reports.
htm

Should you feel that you have been unlawfully denied access to records, you may
appeal such denial in writing within 30 days to the Records Access Appeals Officer, Division of
Legal Affairs, Empire State Plaza, 2438 Corning Tower, Albany, New York 12237-0026.

If you require additional information or wish to discuss this matter further, please do not
hesitate to contact me at (518) 474-8734.

Sincerely,

Rosemarie Hewig, Esq.
Records Access Officer

RH/dt

Empire State Plaza, Corning Tower, Albany, NY 12237 | health.ny.gov
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